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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 85 of 2014 

 

 Present:            Dulumoni Das, LLM AJS

          Munsiff No- 1, Nalbari 

  

 

    On this 26th day of February 2018 

 

1. Sri Rajendra Nath Deka @ Rejendra Deka 

S/O- Late Mati Deka 

Vill- Mahkhali, Mouza- Pakowa 

PS- Belsor 

Dist- Nalbari, Assam 

 

 

       ……………… Plaintiff 

 

 

   -Versus- 

 

 

1. Sri Bhupen Deka 

S/O- Late Mati Deka 

Village- Mahkhali, Mouza- Pakowa 

PS- Belsor 

Dist:- Nalbari, Assam 

 

     ………… Defendant 
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This suit coming on for final re-hearing on 30/11/2017 in the presence of: 

 

  Sri Manabendra Sarma             Advocate for the plaintiff(s) 

 

 

  Sri Pankaj Sarma, Banashri B Baruah             Advocate of the defendant(s) 

   

 

And having stood for consideration on this day, the court delivered the 

following judgment:-  

 

 JUDGMENT 

 

1. The plaintiff has instituted this suit for declaration of right, title, and 

interest, khas possession, and consequential reliefs.  

 

 The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, plaintiff is the permanent resident of village Mohkhali, PS 

Belsor but doing business at Guwahati for his bread and butter and hence 

temporarily stays at Guwahati. His family also stays with him. The 

defendant is the elder brother of plaintiff. The suit land is describe in the 

schedule below of the plaint. The suit alnd being 2 Bighas in NK Patta No- 

57 Dag No- 977/975/976 of village –Batsor Mouza- Pakowa was 

purchased by the plaintiff by sale deed No- 232/89 and taken possession 

immediately. The suit land is cultivable land. In the year 2008 the 

defendant requested the plaintiff to allow to cultivate the suit land on adhi 

basis. The plaintiff agreed to that proposal and never doubted the elder 

brother. The defendant was thereby cultivating and was paying half of the 
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production till the end of the year 2012. In the year defendant denied to 

give anything to plaintiff and when plaintiff claimed back possession on 

the suit land the defendant denied any right of the plaintiff over the suit 

land and threatened with dire consequences if the plaintiff ever comes to 

the suit land. On 13/12/13 the defendant totally denied any right of the 

plaintiff with the suit land and claimed the suit land to his own. And for 

the coming year also defendant is preparing for the cultivation over the 

suit land. It is also mentioned by the plaintiff that ancestral property of 

plaintiff and defendant are being totally possessed by the defendant and 

plaintiff is not even allowed to come to ancestral home to see his mother 

after 13/12/13 the day when defendant denied any right of the plaintiff 

over the suit land and ancestral property for that plaintiff reserved his 

right for partition suit. The plaintiff has been deprived from his personnel 

property mentioned in the schedule by wrongful act of the defendant. 

Hence this suit.   

 

3. The defendant appeared in this court after the service of summon upon 

him and submitted his written statements against the plaint. In his written 

statement, defendant stated that plaintiff left his ancestral home about 28 

years back in 1986 and permanently lives at Dhirenpara, Guwahati under 

PS Fatashil Ambari in the district of Kamrup, Assam. Defendant admitted 

he is the elder brother of plaintiff. The defendant stated that land 

described as “suit land” measuring 2 bigha covered by NK Patta No- 57 

under cut Dag Nos- 977/975/976 of village Batsor under Mouza- Pakowa 

in the district of Nalbari was not purchased by the plaintiff. The defendant 

has purchase the said land vide Sale Deed No- 233/1989 dated 

11/05/1989 and since then the said land was under continuous and 

uninterrupted possession of the defendant. The defendant has possessed 

the said two bighas of land having boundaries at the time of purchase as 

to the North- Chand Mohammad and Others; East- Pratap Barman and 

Others; South- Arabinda Deka and Others; West- Another land of the 

Seller i.e. Nasir Ali, Mafiruddin Ahmed and Rafir Ali.  

 

4. Defendant later purchased another plot of land measuring 1 Bigha from 

the same sellers by the western side of the above land vide sale deed No- 

516/1998 dt 29/04/1998 having boundaries at the time of purchase as to 
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the North: Lalit Talukdar, East: Land own by the defendant, South: Idrat 

Ali and Others, West: Paresh Sarma. In the sale deed the sellers clearly 

confirmed that the defendant had own land in the eastern side of the 

newly purchased land. Defendant stated so the suit land mentioned by the 

plaintiff is nothing but imaginary.  Defendant contended plaintiff purchased 

another plot of land measuring 2 Bigha covered by the same patta and 

under cuts of the same Dag but different boundaries i.e. to the north- 

Defendant’s land, East- Boundary of Mohkhali village, South- Prafulla, 

Akhil, West- Arabinda Deka. The plaintiff handed over the said land to one 

Lalit Chandra Talukdar as care taker of the land and the said Lalit 

Chandra Talukdar is maintaining all affairs of the said land on behalf and 

as per directions of the plaintiff till date. So, instead of making the said 

Lalit Chandra Talukdar the plaintiff has purposefully made the defendant 

party of the suit with ill motive. The plaintiff was never denied or deprived 

of his share of ancestral properties by the defendant. But the fact remains, 

the defendant took Rayati possession over a plot of ‘Ekchana Land’ 

measuring 2 Katha 10 Lechas at Dhirenpara under PS – Fatasil Ambari in 

the district of Kamrup in 1977. The defendant dug well, built house on that 

land and gave the same on rent. Engaging labourers from own locality, 

the defendant worked hard even lighting ‘Patromax’ lamp at night to make 

the said land useful for adobe. In 1986 plaintiff got job at Guwahati and 

proposed the defendant to stay at the house of defendant’s land at 

Dhirenpara, Guwahati which the defendant allowed in easeful relation, in 

the year 1990, the plaintiff took from the defendant Rs. 30000/ for 

necessary expenses of conversion of the said “Ekchana Land’ to ‘Myadi 

Land’. But the defendant has come to know that in the process of 

obtaining ‘Myadi Patta’ the cunning plaintiff mutated his name instead of 

defendant’s name in the concerned revenue records of the land of 

Dhirenpara. When the plaintiff was questioned about the same the plaintiff 

replied that as he became well settled at Guwahati, so he wanted to take 

the properties of Dhirenpara, Guwahati leaving his share of ancestral 

properties to the defendant. The defendant asked some money back from 

the plaintiff as because the value of properties at Dhirenpara, Guwahati is 

much higher than that of his share of ancestral properties. The plaintiff 

promised to pay Rs. 4 Lakhs as adjusted money to the defendant but 

evaded to do so when asked for and grew up bitter relation with the 
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defendant. Eventually the plaintiff filed this false suit for wrongful gain in 

order to harass the defendant along with another suit bearing TS No- 

93/14 for partition, precept, khas possession and consequential relief 

thereof. Hence, defendant prayed for dismissal of this suit.  

 

 

ISSUES 

 

5. Upon the pleading of the parties my learned predecessor vide order dated 

21/04/15 framed as many as six issues for determination of this instant 

suit. Following are the issues ---------- 

 

a. Whether there is cause of action of this suit? 

b. Whether the suit is maintainable? 

c. Whether the suit is bad for non-joinder and mis-joinder of necessary 

parties? 

d. Whether the plaintiff has made wrong schedule as suit land? 

e. Whether the plaintiff is entitled to the reliefs prayed for? 

f. To what other relief(s) the parties are entitled to? 

 

6. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff Sri Rajendra Deka as PW1, one Md. 

Mafiruddin Ahmed as PW2. Both the plaintiff’s side witnesses were duly 

cross examined by the defendant side. Thereafter, evidence of plaintiff 

side is closed. While defendant Sri Bhupen Deka submitted his evidence in 

affidavit as DW1 and Sri Biren Hazarika submitted his evidence in affidavit 

as DW2. After filling DWs affidavit the defendant side did not appear to 

contest the suit. Defendant submitted his W/S, thoroughly cross 

examined both the PWs and even submitted affidavits in evidence and 

thereupon failed to contest the suit, hence case in his absence decided to 

proceed as per due course.  

 

7. I have heard argument put forwarded by the learned counsel of plaintiff 

side Sri Manabendra Sarma and have gone through the case record.  
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DETERMINATION OF THE ISSUES, DECISION AND 

REASONS THEREOF 

 

8. ISSUES NO-(a)   Cause of action is a bundle of facts which law 

applicable to them gives the plaintiff the right to relief against defendant. 

The plaintiffs have pleaded that he has purchased the suit land measuring 

2 Bighas vide sale deed and also have taken possession after purchasing. 

Later, in the year 2008 on request of his brother/defendant he has 

allowed him to do ‘Adhi’ cultivation. Defendant on the other hand 

contended that suit land measuring 2 Bighas is in fact purchased by him 

by registered sale deed and since then the said land is under continuous 

and uninterrupted possession of the defendant. Defendant also contended 

that plaintiff purchased another land under the same patta and under 

cuts of same Dags but with having different boundaries. It is further 

contended that plaintiff after purchasing the land handed over the said 

land to one Lalit Chandra Talukdar as care taker. Hence, without going 

into the merits of plaintiff’s case, it can be hold that on account of rival 

plea on alleged material facts of parties that there is cause of action for 

adjudication. 

 

9. ISSUES NO-(b)  This issues is in fact framed by my learned 

predecessor as there is an averments in the written statement of 

defendant that suit is not maintainable. Except single sentence in the W/S 

that suit is not maintainable both in law and facts there is no mention 

anywhere in record as to why the suit is not maintainable. But defendant 

failed to substantiate the assertion of non maintainability of suit by 

adducing any credible evidence or otherwise except the averments in 

their written statement. Hence, on account of failure of defendant side, 

the issue is decided in favour of plaintiff.  

 

10. ISSUES NO-(C)    Defendant contended that plaintiff purchased a 

land measuring 2 Bighas covered by the same patta and under cuts of the 
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same Dags but with different boundary and handed over the said land to 

one Lalit Chandra Talukdar as a care taker of the land on behalf and as 

per direction of the plaintiff till date. The defendant also stated plaintiff 

instead of making the said Lalit Chandra Talukdar, party has purposefully 

made the defendant party of the suit with ill motive. But claim of plaintiff 

is that suit land is his personnel land and he asserted that defendant 

being his brother on his asking he allowed defendant to do ‘Adhi’ 

cultivation in suit land and accordingly defendant was giving him half of 

the production till the end of the year 2012. Thereafter, defendant denied 

any right of plaintiff over suit land. From material on record nothing is 

found on fact that said Lalit Chandra Talukdar has any sort of interest of 

the suit land and hence it cannot be said that suit is bad for non-joinder 

or misjoinder of necessary parties.  

 

11. ISSUES NO-(d)  The plaintiff claimed ownership of the suit land 

measuring 2 Bighas in Dag No- 977/975/976 of NK patta No- 57 of 

village- Belsor, Mouza- Pakowa, Dist- Nalbari bounded by in East- Pratap 

Barman, West- Self, North- Chand Mohammad and Others and South- 

Arabinda and Others. Plaintiff claimed he has purchased the suit land by 

Sale Deed No- 232/89 and taken possession immediately after 

purchasing. To prove his claim plaintiff exhibited Sale Deed No- 232/89 as 

Ext. 1 and Jamabandi Copy as Ext. 2. From Ext. 1 it is found plaintiff 

purchased measuring 2 Bighas of cultivable land on total consideration of 

Rs. 10,000/ from Md. Nasir Ali, Md. Mafruddin and Md. Rafir Ali bounded 

by East- Pratap Barman and another, West- Self, North- Chand 

Mohammad and South- Sri Arabinda Deka and Others. Plaintiff also 

exhibited Jamabandi and perusal of Ext. 2 i.e. Jamabandi it is found in 

Patta No- 57 as per order dated 23/01/90 in Dag No- 975, 976, 977 the 

name of plaintiff is mutated in respect of 2 Bighas of land by way of 

purchasing. One vendor Md. Mafiruddin Ahmed is examined as PW2. PW2 

i.e. vendor himself clearly admitted that he along with his brothers 

namely Nasir Ali and Rafir Ali jointly sold the 2 Bighas of land to plaintiff 

Rajendra Deka in the year 1989 vide Sale Deed No- 232/89. He 

categorically stated they have mentioned the boundary of the sold land in 

the schedule of the Sale Deed. As stated earlier defendant side after 
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filling their evidence in affidavit failed to appear and contest the suit but 

they thoroughly cross examined both the PWs. During cross defendant 

side totally failed to bring single contradiction in the evidence of PWs. 

Plaintiff asserted that he purchased the suit land from his own income in 

the year 89 and is his personnel property. Plaintiff also re-affirmed that he 

purchased the suit land by registered Sale Deed No- 232/89 from Rafir, 

Nasir and Mafir. In cross PW2 admitted 3 brothers sold the suit land even 

though it is written that sold land belong to 3rd brother. PW2 stated Rafir 

gets all the transaction money. He stated before suit land is sold they did 

partitioned in the year 1985 and since then his younger brother was 

possessing the suit land. Pw2 also stated that as their name were in 

record of rights and hence they came to put signature on registered sale 

deed. He stated they all delivered the possession of suit land. Perusal of 

Ext. 1 Sale Deed it is found that in Sale Deed it is clearly mentioned that 

suit land falls in the share of 3 rd brother Rafir Ali and he has got the 

consideration amount of transaction.  

 

12. The plaintiff also stated that after purchasing the suit land he took 

immediate possession of the suit land. He stated in the year 2008 on 

request of his brother i.e. defendant he gave the suit land which is 

cultivable land for ‘adhi’ cultivation and the defendant was paying half of 

production till the end of the year 2012. But in the year defendant denied 

to give anything to plaintiff and then plaintiff claimed back the possession 

of the suit land. Plaintiff stated defendant denied any right of plaintiff 

over suit land and threatened him. On 13/12/13 the defendant totally 

denied any right of the plaintiff with the suit land and defendant claimed 

suit land as his own. During cross plaintiff as PW1 stated without any 

paper work he gave the suit land to defendant for ‘adhi’ cultivation and as 

he stated up to 2010 defendant gave him paddy of ‘adhi’ cultivation. PW1 

also stated if on the same date when he purchased land, Bhupen also 

purchased land from the same seller then it is not known to him. He 

categorically stated vide Sale Deed No- 232 he purchased the suit land 

with boundary in East- Pratap Barman, West- Self land, North- Chand 

Mohammad and in South- Arabinda. He also stated boundary now slightly 

changed as the land of Chand Mohammad and his land is sold. He denied 
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that Bhupen Deka purchased land as per boundary shown by him. PW2 

also denied that there was any transaction of money in between his 

younger brother and Bupen for the suit land. PW2 further stated that 

Rajen gave money to his younger of selling land.  In his W/S defendant 

stated that he has purchased the suit land vide Sale Deed No- 233 of 

1989 dated 11/05/1989 and since then the said land is under continuous 

and uninterrupted possession of him. Defendant also stated he has 

purchased another plot of land from the same seller measuring 1 Bigha in 

the western side of the above land vide sale deed no- 516 of 1998. He 

stated the suit land mentioned by the plaintiff is nothing but imaginary. 

To establish his contention defendant side submitted evidence in affidavit 

of two DWs but they could not be cross examined as defendant failed to 

appear after submitting affidavit.  

 

13. Defendant Sri Bhupen Deka in his evidence in affidavit as DW1 asserted 

plaintiff has not purchased any land with the boundary shown in 

schedule. Defendant contended that the purchased land of the plaintiff is 

bounded by in North- defendant’s self land, South- Prafulla, Akhil, East- 

Mahkhali village, West- Arabinda Deka. Defendant also asserted that 

there is no existence of suit land as because vide Sale Deed No- 516/1999 

he has purchased 1 Bigha of land on dated 29/04/1998 of Dag No- 57 in 

KP Patta No- 977/975/976 from Nasir Ali and Rafit Ali. DW1 also in his 

evidence asserted that plaintiff gave possession of suit land to Lalit 

Talukdar to enjoy as per agreement between them. DW2 Sri Biren 

Hazarika in his evidence in affidavit asserted that he identified the land 

purchased by the plaintiff Rajendra Nath Deka. He stated said land is 

bounded by in North- land of Bhupen Deka, South- Prafulla, Akhil, East- 

Mohkhali village, West- Arabinda Deka. It is pertinent to mention that 

defendant in W/S contended that land described as “suit land” measuring 

2 bigha covered by NK Patta No- 57 under cut Dag Nos- 977/975/976 of 

village Batsor under Mouza- Pakowa in the district of Nalbari is purchased 

by him vide Sale Deed No- 233/1989 dated 11/05/1989 and since then 

the said land was under continuous and uninterrupted possession of the 

defendant. But defendant failed to exhibit original ‘Sale Deed’. In fact in 

his evidence defendant did not reveal the fact of purchasing suit land vide 
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Sale Deed No- 233/1989 as claimed in W/S. Defendant Bhupen Deka in 

his chief in fact stated that there is no existence of suit land as he has 

purchased land measuring 1 Bigha vide Sale Deed No- 516/1999 on 

dated 29/04/1998 of KP Patta No- 57 of Dag No- 977/975/978 and 

contended that plaintiff purchased 2 Bighas of land as well took 

possession with different boundary. DW1 produced and exhibited original 

certified copy of Sale Deed No- 233/89, 232/89, 516/98, one trace Map, 

certificate of gaonbura, Jamabandi copy of patta no- 115 and revenue 

receipt. The defendant is permissible to tender the certified copies to 

prove contents of sale deed. The defendant failed to prove the document 

as per provisions of chapter V of the Indian Evidence Act. Both DWs also 

failed to appear for cross examination by plaintiff side. The evidence in 

affidavit of 2 DWs as submitted is inadmissible as per section 33 of Indian 

Evidence Act. Section 33 of the Evidence Act is clear and unambiguous. If 

a witness is not deliberately produced and/or if the conditions precedent 

for admissibility of the evidence of a witness as specified in section 33 are 

not fulfilled, such evidence would not be admissible in evidence.  

 

14.  The plaintiff exhibited original Sale Deed. Perusal of Sale Deed is found 

there is full description of the property which is the subject matter of sale 

and the schedule defining the location of property situated. Plaintiff in his 

plaint as well as in his evidence described the schedule of suit land. 

During cross defendant failed to bring any contradiction. The fact of 

purchasing land by the plaintiff is also admitted by defendant. But failed 

to prove that plaintiff with different boundary purchased the 2 Bighas 

land. In contrast plaintiff establish purchasing of suit land by exhibiting 

original Sale Deed and the vendor himself admitted the selling of suit land 

to plaintiff with boundary as stated by the plaintiff.  

 

15. Issues No (e) (f) – In view of the discussion made above and decisions 

arrived there in, the issues decided in favour of plaintiff. It is found 

plaintiff purchased the suit land and suit land is the personnel property of 

plaintiff. The plaintiff being owner entitled to right, title, interest and khas 

possession over suit land. The issues decided in favour of plaintiff.  
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ORDER 

 

16. In view of the above discussion and the decision, the suit is decreed on 

contest with cost. The suit is decreed declaring that,  

 

(a) The plaintiff has right, title and interest over the suit land 

 

(b) The plaintiff is entitled to get recovery of khas possession of 

the suit land by way of evicting the defendant his agent, 

servants and any engaged persons.  

 

(c) The defendant is restrained permanently from disturbing the 

plaintiff from peaceful enjoyment of suit land.  

 

(d) The cost of the suit.  

 

 

17. Prepare the decree accordingly.  

 

18. The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 26th day of 

February 2018.  

 

Dulumoni Das 

Munsiff No- 1, Nalbari 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
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Witnesses examined by the Plaintiff: 

 
1. Sri Rajendra Nath Deka @ Rajendra Deka 
2. Md. Mafiruddin Ahmed 

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Original Copy of Sale Deed No- 232 of 89 
2. Ext. 2- Jamabandi Copy 

 
Witnesses examined by the Defendant: 
 
1. DW1- Sri Bhupen Deka 
2. DW2- Sri Biren Hazarika 
 
Documents exhibited by the Defendant: 
 
1. Ext. Ka- certified copy of sale deed no-233 of 1989 
2. Ext. Kha- Certified Copy of sale deed no- 233 of 89 
3. Ext. ga- Certified Copy of sale deed no- 516 of 98 
4. Trace Map 
5. Certificate of Batsor village headman 
6. Jamabandi Copy of patta no- 115 
7. Revenue receipt  

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 
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APPENDIX 
 
 

Witnesses examined by the Plaintiff: 
 

1. Sri  
2. Sri  

 
Documents exhibited by the Plaintiff: 

 

3. Ext. 1-  
4. Ext. 2-  

5. Ext. 3-  
6. Ext.4-  

7. Ext. 5-  
8. Ext. 6-  

9. Ext. 7-  

10. Ext. 8 
 

Witnesses examined by the Defendant: 
 
3. DW1-  
4. DW2-  
5. DW3-  

 
Documents exhibited by the Defendant: 
 

8. Ext. Ka-  
9. Ext. Kha-  

10. Ext. ga-  
11. Ext.gha  

 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

    ************************ 
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